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EDITORIAL NOTES 


THERE HAS BEEN what was called “a probe” into the affairs of Ocean 
county, and it eventuated in a mix-up not creditable to all of the parties 
engaged. The grand jury, upon the complaint of a newspaper man, who 
was foreman of the jury, indicted the Prosecutor of the Pleas, J. Mercer 
Davis, of conspiracy to defraud the county in releasing a bootlegger’s 
truck on a bond, the taking of which violated a statute. Tried before 
Justice Daly and a jury, that Justice directed an acquittal because of the 
insufficiency of the evidence. A little later Justice Daly went to Europe 
and Justice Bodine, sitting in his place, discharged the jury, after a severe 
reprimand, the latter not being because of the indictment of Mr. Davis, 
although the fact of that indictment without sufficient proofs may have 
been one influential factor, but because of said-to-be leakages from the 
grand jury and dissatisfaction with it in some other matters. Thereupon 
Hon. Robert H. McCarter, who had been deputized by Attorney-General 
Stevens to act as an Assistant Attorney-General in probing matters de- 
cided to resign. In the meantime it appears that the grand jury had voted 
other indictments, but their hasty dismissal had prevented their presenta- 
tion to the Court. Thereupon Justice Bodine recalled the grand jury and 
said to them in part: 


“When I called you together two weeks ago, the indictment for con- 
spiracy, which you brought against Prosecutor James Mercer Davis, had 
failed and William Fischer, your foreman, had stated in his newspaper 
that probably that circumstance ended Robert H. McCarter’s service as 
special Deputy Attorney-General in charge of your investigation. The 
Board of Freeholders filed with me a petition in the interest of economy. 
From other information that I had it seemed that your deliberations had 
ended. I apprehended that it would be quite impossible for Mr. Davis to 
proceed further with you. The wise course seemed to be to have a new 
jury, to be chosen when the atmosphere had cleared. 
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“However, no one had thought to adopt this course. Recently I have 
learned that certain indictments have been voted by your body and that 
several matters are still under investigation. Mr. McCarter has ques- 
tioned the power of this Court to decide for the jury. It so happens that 
there are few cases upon the point and none in this State. It seems that 
the only fair way to settle the matter is to afford you an opportunity to 
bring into Court the indictments which you have found and to let you com- 
plete your work. So to that end I shall vacate the order of your dis- 
charge.” 


On the surface of things Justice Bodine made an error. The fact 
that he was willing, after seeing it, to retrace and continue the grand 
jury speaks well for his honesty in the matter. But it would be wrong 
to comment further until we see just what comes out of it all. 





College education, says Dr. Thomas, who has resigned as President of 
Rutgers University after a distinguished service of several years, “is a 
life-long process, not an occupation for youth only. A college course 
which teaches a man how to learn and leaves him humble before the 
many things he never can learn fully, is worth all it costs, but a college 
education that leaves a man with the conceit that he can stop studying is 
a handicap for life. “An educated man,” he said in conclusion, “is one 
who knows and knows that he knows. The field of his knowledge may 
be small, but he knows that he is master of that field and that no one 
has any advantage over him in the knowledge of the best methods of in- 
quiry. Therefore, when he arrives at conclusions he is sure of them and 
this gives him his confidence and makes him strong.” 

This was said in his baccalaureate sermon on June 4th last. They 
are words which many, including students at law, may well take to heart. 





Are campaign expenditures on the increase? If they are, or if too 
great, how can they be stopped? It is a great question, but one which 
must be handled both by Congress and the State Legislature. 

In 1912 a Senator from Wisconsin reported an expenditure of $107,- 
ooo and the country was shocked. Later, in Michigan, $176,000 was re- 
ported as a primary expenditure, with probabilties that it was not a total. 
In 1926 in a primary in Illinois $458,782 was reported, and at the same 
time in Pennsylvania $785,000 was charged as the expenditure of Vare, 
and he was denied a seat in Congress. The 1930 early campaign of Mrs. 
McCormick cost her $252,000 from her own purse. The New Jersey 
primary campaign for 1930 seems not to have equalled any of the fore- 
going figures. But each of them, on the Republican side, that of Morris, 
of Fort and of Frelinghuysen, approximated closely to the $50,000 al- 
lowed by the law. All these sums are too high. For some time in most 
States the figures have been advancing. Our own view is that candidates 
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should not be permitted to expend anything except their travelling ex- 
penses from their own purse, and committees should be so restricted as 
to amounts receivable and expended as to make it no burden upon any- 
body to have primaries and elections except the State themselves. The 
minimum in all cases should be far lower than has yet been suggested. 





The payroll holdup sub-committee’s report turned in to the National 
Crimes Commission has met with considerable dissent. The report, as 
was to have been expected, recommends payment by factories, firms, etc., 
by check. This was once permitted in New Jersey, but, through the influ- 
ence of the Labor Unions, was put aside. Former Errors and Appeals 
Judge Walter P. Gardner, of this State, a member of the sub-commission, 
strenuously objected to the report on the ground that each community pre- 
sents different conditions and one law should not apply to all, and that 
the report had not been fully digested by the sub-committee. But in 
his letter giving his general view he does not intimate exactly how to meet 
the question. Robbery of payrolls are increasing; surely some means 
should and can be devised to prevent their frequency. Thus far no work- 
able method has been suggested except payment by check. 





The Department of Institutions and Agencies of this State has caused 
an examination to be made of the psychological and sociological aspects of 
those imprisoned in the Rahway State Reformatory. There were 438 
prisoners examined, and it was found that all but 93 had some sort of 
mental disturbance that required special treatment. If similar tests could 
be made of all boys and girls between 15 and 20 years of age in every 
home, and proper treatment given by the State, where parents could not 
pay for it, there should be a tremendous gain in the matter of crime preven- 
tion. As we all know, substantially all criminals begin as such when 
minors, and it may almost be said that a majority of crimes of robbery 
now occurring are by young men under 30 years of age. They are reap- 
ing from seeds soon when under 21. 





One of the greatest of evils in this country as affecting creditors is 
that of easy bankruptcies, and the losses thereby entailed on such credi- 
tors. The fact that, within the last five years, losses through bankruptcies 
in the United States have exceeded $3,000,000,000, has led President 
Hoover to announce that he had authorized the Attorney General to con- 
duct “an exhaustive investigation into the whole question of bankruptcy 
law and practice.” Evils disclosed in the bankruptcy investigation last 
year in Uew York resulted in the Federal inquiry which is now to cover 
the entire country to ascertain if like conditions exist. The President 
said : 
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“| have authorized the Attorney General to undertake an exhaustive 
investigation into the whole question of bankruptcy law and practice. It 
will be a most extensive and vigorous investigation. The work will be un- 
der the direction of the Solicitor General, and he will be assisted by the 
Department of Commerce. The losses through bankruptcy in the last 
five years exceed $3,000,000,000 and are now averaging $750,000,000 per 
annum. The purpose of the investigation is, of course, to propose to 
Congress some essential reforms in the bankruptcy law and practice.” 


Figures disclosed by Thomas Day Thatcher, United States solicitor- 
general, gave precise data on bankruptcy losses during the last five years 
at $3,814,393.440, or $763,876,688 per year, with an average paid to cred- 
itors of 8.19 per cent. of the entire liability. 





Just before going to press we have received a copy of the charge of 
Mr. Justice Parker to the Bergen County grand jury on September oth. 
It will bear reading not only by every one connected with the drawing of 
grand or petit juries, but by all officers of and citizens in our State. It 
is to be hoped the newspapers generally will print such portions of it as 
is possible. We give it in full elsewhere, and it may even bear fruit in 
Bergen County! 





ADDRESS BY FORMER JUSTICE MINTURN 


[An address to the graduates of the South Jersey Law School, by Honorable 
James F. Minturn, Dean of the John Marshall College of Law, at the Walt Whit- 
man Hotel at Camden, June 6th, 1930.] 


After weary years of anxiety and struggle you have arrived at an 
elevation in our social life from which, looking backwards and survey- 
ing the difficulties and barriers which you have overcome and surmounted, 
you are indeed entitled to congratulate yourselves upon the victory you 
have achieved with the aid of your parents and teachers. 

In any calculation of your success you should never overlook the end- 
less contribution of toil, worry, and anxiety which your loving parents 
have contributed and undergone in order to realize this proud moment of 
their lives. They have lived in your being; your struggles entered into 
their hearts and souls as though the worry were their own; their con- 
tribution of labor and toil were the substantial factors in your progress 
and elevation, without which, opportunity would be lacking. They sor- 
rowed in your distress and were elevated in your joys; and their spon- 
taneous smile, their heartfelt words of encouragement, evoked the dor- 
mant ambitions of your hesitating lives. When the world seemed cold 
and heartless, their home was your mecca, and their loving arms were 
your unfaltering hope and permanent refuge; and they are here today to 
welcome you as of yore, beaming hopeful and prayerful smiles upon 
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your success, and tears of joy upon this your entrance into the great 
world’s struggles. 

The school from whose portals you now pass into the world of the 
future ; the teachers who have, as it were, taken you by the hand and led 
you Excelsior-like upward and onward through the intricate and difficult 
mazes of the law, should not be forgotten in your struggles, ambitions 
and successes of the future. Your success, your standing as a lawyer and 
citizen in our communities, carries with it to your tutors and your school, 
a degree of pride and consolation which the successful teacher alone can 
fully appreciate. Through the long and intricate work which you have un- 
dertaken and completed they have stood at your side in loco parentis 
hopeful and encouraging ; your bulwark and last recourse in every trouble, 
like our ancient Court of Appeals, the last resort in all causes. When the 
days of success shall greet you, and the world seems roseate as the re- 
sult of your successful struggle, no eye excepting that of your parents will 
beam upon you more proudly and satisfactorily than the eye of the men 
who have given you of their time, learning and experience, and who to- 
day stand as your sponsors upon your entrance into professional life. 

Your success, however, in the last analysis must be due to your own 
consistent and determined efforts to succeed, for it is manifest that all the 
efforts and contributions of others, no matter how earnest and self-sacri- 
ficing, will avail you little, unless you possess the spirit, the souls, the 
courage and the determination which make success inevitable. 

The maxim is old but philosophic that in yourself your fortune lies. 
This spirit of confidence, your self-assurance, however, must be accepted 
with this refining qualification, that, while you are not your brothers’ 
keeper, you are on the other hand not a law unto yourselves. We are 
the product of a master hand, which the world at all times has recognized 
in the various phases of civilization and progress as the primeval cause, 
without which what we are and what we have, could not exist. “There 
is a divinity,” says Shakespeare, “which shapes our ends, rough hew them 
as we will.” This divinity has been termed by scientists as a First Cause, 
and through all the ages has been recognized as the dominating power 
which controls and directs the movements of men and things under cer- 
tain rules or principles which we term natural law. Nations, savage 
and civilized, have in all ages recognized this law, and the negation of its 
existence has resulted, after centuries of controversy, only in a mental 
status defined as agnosticism, equivalent to what at common law grand 
juries, when in a state of ignorance, term “ignoramus.” 

Observations of this kind will have their practical application in 
your every-day lives, for there will come times in your course of business 
and your professional careers, when the world as at present constituted 
seems all awry, when nations and mankind seem utterly lost to the observ- 
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ance of moral law, and follow as their guiding star the distinctive doc- 
trine of selfishness or expediency as though there existed no higher or 
nobler philosophy of law. Fraternity is discarded as non-essential, and 
liberty has degenerated into unbridled tyranny on the one hand, or unre- 
strained license upon the other. 

In such a social cataclysm, the legal fundamentals, having their orig- 
inal in a higher moral law, are in danger of being discarded and civiliza- 
tion as a result is pointed toward disaster, unless the spirit of innate love, 
fraternity and justice, upon which our consciences are divinely moulded, 
shall come to the rescue. 

You are going forth into this unsettled world, amid the plaudits and 
inspiring words of parents and well wishers. You will not, of course, 
enter the old legal atmosphere of the men who preceded you at the Bar. 
The rustic days of the law, if I may so term them, with all their great 
opportunities, have passed, with the old country mill which typified the 
early days of agriculture. As the farmer boy wearies of the daily grind 
which holds him to the soil and seeks the trail to the great city for the 
future, so the young lawyer, tiring of his rustic environment with its 
homespun family associations, seeks the excitement incident to professional 
life in the bird-like cages of our apartment dwellings and the newspaper 
reports of police, criminal and divorce Courts. The old stove fire and 
the rustic office in the little one-story building of the country town are 
lost in the memories of the picturesque past; while, from a superheated 
office in a multi-story building towering as a Babel of old among the 
clouds, the youthful lawyer looks down in bewilderment upon the strug- 
gling masses, eager, wild-eyed and entranced in a precipitous effort to 
reap their daily sustenance. In this commercial atmosphere he comes 
to add to the great number of lawyers who in their intensive efforts have 
imbibed this commercial spirit, and thus the great profession of the law, a 
profession which in the language of that eminent philosopher and states- 
man, Edmund Burke, is ‘“‘the grandest and noblest of human professions,” 
is classed by many of its present day members as no longer a profession, 
but, swept by the great maelstrom generated by the commercial spirit, is 
termed a business in which the selfish unsatiable competitive spirit serves 
as the animating motive. The legal profession to-day is not as it was 
when John Marshall framed the guiding principles of constitutional con- 
struction; or when Webster upheld the integrity of the Union against the 
destructive doctrine of national dissolution at the demand of a constituent 
State. 

The early lawyer loved to think that he was in touch with all the great 
lawgivers and advocates of the past even to the dawn of history; and thus 
he moved in companionship with Demosthenes and Cicero, among the 
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ancients ; with Bacon, Mansfield, Erskine, Phillips and Curran in the era 
of the Common Law; and with Marshall, Webster, Choate, Evarts, 
Phillips and O’Connor, and a host of eminent orators and jurists of our 
own day; and his great ambition was to emulate them in eloquent advo- 
cacy and learned argument in the modern temples of Justice. His learn- 
ing not only in the law but in all branches of polite literature enabled him 
to stand as an advocate of the people and the defender of the spirit of 
our Constitution, and thus he shone conspicuously as the one best fitted 
to stand in the halls of legislation as a learned leader of his constituents, 
as Governor of his State and as President of the Nation. 

But, alas, in this day that spirit has largely changed and the old at- 
mosphere has almost entirely vanished! Lamenting the passing of the 
old social order, Goldsmith thus inveighed against the new and selfish 
order of his day: 


“Times have changed‘ and trade’s unfeeling train, 
Usurp the land and dispossess the swain.” 


In like manner we may proclaim in the language of Holy Writ: “The 
old order changeth and maketh way for the new.” 

Let us visualize the scene upon which the young lawyer entered a 
generation or two ago. Common law pleading and practice prevailed, and 
the “Commentaries” of Blackstone, Kent and Story upon substantive law 
and equity presented the keystone to the legal arch, while Tidd and Chitty 
and Stephen presented the forms and rules for pleading and practice, and 
the great lawyers and jurists of the past were tutored in that school. The 
spirit of the age demanded a change so that case law was substituted for 
the study of text books, and the ancient teachers were lost in the multi- 
farious precedents of the new curriculum. Ancient pleading, which al- 
ways presented the legalistic keystone for the erudite lawyer, was sub- 
merged in a method of Code practice, which substituted a few lines of 
epistolary statement for the Common Law declaration and, with the latter, 
went out the logical and philosophical pleadings of the Common Law 
school, which did so much to mould the complete lawyer of the elder- 
day. The student in the office who copied pleadings at law and in equity ; 
who drew contracts, agreements and general legal documents and thus 
became proficient as a draftsman and pleader, made his final exit; the 
charming young lady with the typewriter and the stenographic outfit 
took his place, and the law office itself assumed the form of a counting 
room rather than the legal chambers of old. 

Even the field of practice became narrow and circumvented. The 
young lawyer of that day enjoyed a remunerative real estate practice in 
which he was called upon to pass upon legal questions of titles to real 
estate; the legal correctness of conveyance and mortgages; questions 
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of descent and inheritance; nearly all of which have passed into the hands 
of real estate Title Companies whose guarantee is preferred to the individ- 
ual guarantee of the lawyer. Damage suits between master and servant, 
employer and employé, furnished a large source of revenue, and oppor- 
tunity for distinction to the young lawyer; they have also been trans- 
muted into State investigations in which the advocate has little opportunity 


to shine. 
Whenever one travels throughout the State, he will observe upon 
signboards large display advertisements notifying the traveller that no 


longer does he require a lawyer to draw his will or attend to the circum- 
stances of his estate; that his bank of deposit will attend to all those legal 
and professional matters which heretofore formed one of the most im- 
portant items of the lawyer’s business. And so, if we proceed through 
the catalogue of legal items which formerly constituted the peculiar pro- 
fessional work of the lawyer we find it materially curtailed and eliminated, 
while the lawyers themselves increase at a bewildering ratio. 

The American Bar Association and the Bar Examiners in almost 
every State, doubtless realizing the unhappy situation, exercise their fac- 
ulties ad libitum in arranging only for the survival of the fittest. Into 
this peculiar and limited patrimony you have come with high hopes and 
ardent ambitions, but you should realize that such is the dilemma which 
confronts the lawyer of the future. 

What will be the future of the army of embryotic lawyers who, en- 
tering with high hopes, fall by the wayside? The problem, it will be 
perceived, is not a legal one, but is essentially economic; one in which the 
great body politic has a vital interest. 

Already, while our legislators are dealing with great international 
questions, and preparing for problematic international conflicts; while 
they are discussing with the earnestness of ascetics the percentage of al- 
coholic content that shall enter into the people’s beverage, hundreds of 
thousands of men, women, and, I regret to say, children, vainly seek em- 
ployment. The contrast is pathetic. Into this maelstrom of discontent 
and danger the student of the law is graduated. 

There is hope in the fact that the ideal lawyer in every age has proven 
the bulwark and defender of civilization, and, with that inspiring 
thought, you go out in this day prepared to cope with the great political 
and constitutional problems, which beset our age and country. 

Of course it becomes manifest, in any event, that the legal education 
you have received will prove a priceless boon to you in any avenue of 
public or private life to which you may aspire, for, should you desire for 
any reason to enter the avenues of trade or commerce, or the field of 
scientific endeavor, or the attractive field of public life or statesmanship, 
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your education will serve as a high and attractive recommendation to the 
private concern or the body politic, seeking learned, intelligent and patri- 
otic service; since it must be obvious that the law by reason of its univer- 
sality enters into every phase of human endeavor. 

For over a century our country has developed from a small beginning 
into the greatest popular Commonwealth the world has beheld. It has 
seen Emperors, Kings and Oligarchies fall before the destroying hand of 
an avenging people, and it has set the precedent for the erection of Re- 
publican forms of government the world over. With the aid of its strong 
arm it has attempted to make Democracy safe for the world, and, while 
Republican governments have grown up in Europe upon the wrecks of 
former Empires, we cannot close our eyes to the fact that, in spite of our 
example and altruistic effort, modern dictators have arisen to wrest from 
the people the power that belongs to them. Spain, once a Republic, has 
been taken over by the modern dictator, and Italy, the heritage of ancient 
Rome, possesses a modern Rienzi. Great Britain is in the hands of a 
Labor Government, which probably saves it for the time being from the 
assaults of a pauperized proletariat. In that respect we can claim no dis- 
tinctive position, for, if we are to believe our national authorities, hun- 
dreds of thousands of men and women in this country of wealth and plenty 
are stalking through its great confines in search of employment and the 
ominous breadline has entered our gorgeous cities, seeking daily sus- 
tenance. 

In the midst of this dangerous environment, our candidates for great 
office are seriously discussing international law and the alcoholic con- 
tent of prohibited beverages; while our statesmen at Washington are dis- 
cussing international agreements limiting the number of warships and the 
elevation and bore of their guns, forgetful of the prophetic vision of Ten- 
nyson, who saw the next great conflict taking place in the air and not on 
the land: 


“For I dipt into the future far as human eye could see, 
Saw the vision of the world and all the wonders that could be, 
Heard the heavens filled with shouting and there rained a ghastly dew 
From the nations, airy navies grappling in the central blue.” 


In the light of history we may well inquire, when we are aligning 
ourselves as a constituent element in the great international, whether, in 
view of the unemployment of the masses in all nations verging upon the 
danger zone of universal poverty, an early International Conference should 
not be held to consider that menacing danger to civilization and meet it by 
interposing as a universal remedy the fundamental principles of abstract 
Justice upon which the law of nations is presumed to be based. 
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Into this arena of international discussion, dissatisfaction and dis- 
content, pregnant with all the levelling processes and destructive forces 
which buried the civilizations of old, you will soon enter as scholars and 
lawyers to take your places as patriots. Whence shall come the new 
barbarians? Not from without, although with modern processes of 
destruction and annihilation we cannot with all our natural advantages and 
power be insured against danger from that source. Will the remedy for 
the danger consist in the construction of costly warships, or the expendi- 
ture of vast sums for the moulding of armies and ammunitions, and in 
the erection of costly prisons for the suppression of artificially created 
crime; or will it consist in the abolition of popular discontent generated 
by economic conditions endangering the health, welfare and happiness of 
the plain people of the world? So true now is the basic appeal to the 
world as it was when proclaimed to the entrenched classes during the Brit- 
ish Renaissance: 


“Ye friends to truth, ye statesmen who survey 
The rich man’s joys increase 

The poor’s decay, 

Tis yours to judge how wide the limits stand 
Between a splendid and a happy land.” 


Our constitution and traditions have carried us triumphant through 
the tempests and storms of the past and they stand with us to-day as our 
assurance and guide for the future. Let us hope that, as we have at- 
tempted to make Democracy safe for the world, we shall endeavor now 
to render it safe for ourselves. Let our Constitution and democratic 
traditions continue as our beacon light to lead us as of yore onward and 
upward into a continuous reign of law, humanity and justice, so that by 
our successful example we shall extend our helpful and penetrating influ- 
ence to promote, elevate and secure the welfare of the world in the paths 
of Justice, peace and plenty, until all nations shall realize the value of the 
immortal conception of enlightened philosophy since the dawn of history: 


“The war drum throbs no longer 
And the battleflag lies furled 

In the parliament of man, 
The federation of the world.” 
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JUDICIAL SALES 


The subject of Judicial Sales is of such ancieint history that the 
very first case of the first volume of our present Court of Chancery Re- 
ports is an important leading case. In Saxton’s first volume of New 
Jersey Equity Reports, page one, in the case of The President and Direc- 
tors of the Bank of New Brunswick against Aaron Hassert and others, 
the Court decided as follows: “But on what ground is the Court to in- 
terfere in this case? The mere inadequacy of price is not sufficient to 
avoid a contract, or set aside a sale. The fraud and collusion charged in 
the bill is denied in terms. The imputations against the sheriff, arising 
from the alleged want of notice, is removed, and the charge itself dis- 
proved. The whole ground of the complainants’ equity is then removed. 
The complainants have been unfortunate, it is true. They relied on the 
promises of the defendant in execution, and he deceived them. They next 
relied upon receiving the money out of the proceeds of the sales, but, by 
permitting the property to be struck off at a sacrifice, although standing 
by as execution creditors, and of course interested in the amount of the 
sales, they were again deceived. Under these circumstances, it is not now 
in the power of this Court to render them any assistance.” And the 
bill of complaint for equitable relief was accordingly dismissed. 

The general rule in New Jersey is derived from the general statutes, 
Court rules and decisions, and is summed up in the general statement, that 
where the judicial officer observes proper formalities at a judicial sale 
and strikes off the property to a purchaser, who thereupon signs the condi- 
tions of sale, thereby entering into a contract to purchase the property, 
at the price named, the situation is the same as if the contract were be- 
tween private parties, voluntarily entering into a contract of sale and 
purchase. This view is given, in one of the most instructive cases, in the 
opinion of Vice-Chancellor Garrison, in the case of Cropper v. Brown, 76 
N. J. E. 406, and 74 Atl. Rep. 987. In this case, the question at issue was, 
upon whom should fall the loss, when the building burnt down after a 
judicial sale? A distinction is made that in judicial sales it should be 
noted that we are not embarrassed by the decisions, which hold that the 
equitable title will not be held to have passed in those cases where a ven- 
dor was not in position to make a good title ; because, in judicial sales, the 
judicial officer is always in a position to make such title as he is bound 
to give. The case holds further that: “It has been consistently held that, 
by a completed contract of sale, the vendee acquires an insurable interest 
in the premises ; and this is so, irrespective, in my view, of whether or not 
he has taken possession. It is not the fact of possession, which creates the 
beneficial equitable right in him; it is by force of the contract. Both the 
vendor and the vendee have insurable interests. I am, therefore, of opin- 
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ion, in the case in hand, that the loss occasioned by this fire falls upon 
the purchaser at the sheriff's sale. The result is that the petition of 
such purchaser must be dismissed, with costs, and the sale be confirmed.” 

As is hinted in the above case, in judicial sales, the rule of caveat 
emptor applies with full force. This rule is ably expounded by Vice- 
Chancellor Fallon, in his decision in the case of Langlotz v. Traverso, 
140 Atl. Rep. 229. The purchaser at a judicial sale is bound by the pro- 
ceedings in the suit and the record title. This very instructive case con- 
siders the situation, where the purchaser purchased the property in a suit 
in which the defendant in question was a defendant as heir-at-law, to- 
gether with about forty other defendants. This same defendant also held 
a mortgage on the one-half interest in said property, but was not made a 
party as mortgagee. Upon a bill to foreclose this mortgage being filed, 
and the suit proceeding thereon, a counterclaim was filed to cancel the 
mortgage of complainant, on the ground that she was defendant in the 
prior suit, and the purchaser had already bought out her interest in the 
property. The decree advised, however, that the mortgage should be paid 
with costs, and the defendant given fifteen days to pay; and if payment 
of the moneys payable thereon were not made within the stipulated time, 
a writ of fieri facias should issue to effect the sale of the lands and prem- 
ises described in the complainant’s mortgage. 


The general rule is, that the Court will not set aside a judicial sale, 
except for good reasons. In the case of Lintott v. McClusky, 148 Atl. 
Rep. 161, the Chancellor cites the opinion of the Chief Justice in the 
Equitable Life Assurance Society’s case (26 N. J. Eq., at page 538) and 


concludes as follows: ‘‘The legal rule then is this, that the decision of a 
domestic Court of general jurisdiction, acting within the scope of its pow- 
ers, has inherent in it such conclusive force that it can not be challenged 
collaterally ; and that such decision definitely binds all parties embraced in 
it, unless on objection made to such Court itself, or in a direct course 
of appellate procedure.” 

Purchasers at a judicial sale obtain such title as the proceedings 
show that they will get (Boorum v. Tucker, 51 N. J. Eq. 135; 26 Atl. 
Rep. 456). However, in the case of Sullivan v. Jennings, 44 N. J. E.. 
page 11, while the Court left the parties to their remedy and defense at 
law, the case of Hayes v. Stiger, 2 Stew. Eq. 196-198, is cited: “A pur- 
chaser at a judicial sale, who voluntarily abstains from all effort to get 
correct information and deliberately assumes the hazard of making a pur- 
chase ignorantly, must, as a general rule, bear the consequences of his own 
negligence.” 

When we take up the consideration of the subject as to when and 
under what circumstances a judicial sale will be set aside, we note that 
features peculiar to equity Courts, as well as Courts of law, apply: 27d 
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the application is made to the Court, and reasons of fraud, mistake, mis- 
conduct, accidents, and matters of the price and circumstances of the pur- 
chase and proceedings, are all considered. 

Marlatt v. Warwick, 18 N. J. Eq. 108, shows a situation where the 
purchase was made at a sheriff’s sale, under a parole agreement with 
the defendant in execution that he shall be permitted to redeem. The 
right to redeem was allowed, as to correct mistakes and avoid transac- 
tions made under the influence of mistakes is one of the plainest and most 
ancient heads of equity jurisdiction. 

Another case, where a sale was set aside, we find in Lennon v. Hein- 
del, 37 Atl. Rep. 147. This case considers four reasons. The first rea- 
gon is, that it was sold at too great a sacrifice. However, the smallness of 
the price is not to be lost sight of when we consider the other grounds 
relied upon. The second ground is, that the property should have been 
sold in parcels. The case reads that this ground fails for two reasons, 
the lack of conclusive proof of the advantage, combined with no serious 
request and no preparations or surveys. Then the third reason of sur- 
price is considered. The case recites that, as to the fourth ground: 
“The case is not within the principle of the exceptional cases cited by de- 
fendant’s counsel in support of combinations by parties to buy at public 
sales. Taking all the circumstances into consideration,—the price bid, as 
compared with the actual value of the premises; the fact that the real 
price paid was $700 more than the bid, this result being the product of an 
unlawful contract to stifle bidding; the indications that there was man- 
agement to prevent the bank from bidding; and the direct proof of man- 
agement to prevent DeGraff from bidding; the fact that the president of 
the bank had some assurance that his judgment was provided for, and 
therefore did not look after the sale,—I conclude that justice requires that 
it should be set aside.” 

One of the cases in the Prerogative Court is that of Ryan v. Wilson, 
52 Atl. Rep. 993; in which an order to re-sell is brought up on appeal. 
The case recites that the petition which challenges the propriety of the 
sale raises three grounds of complaint; first, inadequacy of price; second, 
that the machinery should have been offered apart from the lands and 
buildings ; and third, that the purchaser induced another prospective bid- 
der to forbear from bidding. The order to re-sell, setting aside the former 
sale, was sustained. 

The case of Vineland National Bank v. Shinn, 36 Atl. Rep. 953, 
where the attorney of the plaintiff was not present at the sale, reads as 
follows: “Under the exigency here shown, and on the ground of the 
fraud and surprise, sprung upon the complainant, and the misconduct of 
the sheriff in using the plaintiff’s writ against the attorney’s orders, I 
ought to advise that the rule to show cause be made absolute, and that 
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injunction should issue restraining the delivery of any deeds by the sheriff 
under this sale.” 

Circumstances may arise, after several adjournments or other acts, 
so that failure to give notice of the actual time or adjourned date of the 
sale may work surprise. In the case of Strong v. Smith, 58 Atl. Rep. 
301, the sale was set aside, because a rule restraining the sale was taken 
and set aside, but one party interested relied upon a promise of notice. In 
this case an order was advised setting aside the sale upon a bond for 
$82,000, given within fifteen days, conditioned that, in the event of a 
resale, a responsible purchaser will attend and bid at least the sum of $82,- 
ooo for the lands. 

In the case of Merwin v. Smith, 2 N. J. Eq. 182, the sale was set 
aside because the sheriff cannot require security of the duly authorized 
agent of the plaintiff in execution, or impose unusual terms. This is not 
the same thing, however, as to say that the sheriff may not refuse to take 
the bid of an irresponsible man, or of anyone, when he may be well satis- 
fied the sale could only be embarrassed by taking it. 

In the case of Seaman v. Riggins, 2 N. J. Eq., 314, the sale was set 
aside, because of the absence of the second mortgagee, who expected to 
bid at the sale, and for other reasons noted. 

Misstatements made at the sale, either of too great or too little in- 
cumbrances, are proper matters for consideration; and in the case of 
Calverly v. Ventnor Building and Loan Association, 147 Atl. Rep. 334, 
“subject to a building and loan mortgage” is the same as “subject to the 
amount due on the mortgage,” although, in that case, apparently the pur- 
chaser had already ascertained the true amount due and owing. 

The case of Kloepping v. Stellmacker, 21 N. J. E. 329, sets aside a 
sale where the debt had been largely reduced by installments. 

Other interesting situations develop. For example, correctable mis- 
takes in the amount of a decree do not make it necessary to set a sale aside ; 
State Mutual Building and Loan Association v. O’Callaghan, 57 Atl. Rep. 
496. The situation after sale is set forth in the case of Wimpheimer v. 
Prudential, 36 Atl. Rep. 916, etc. There is no longer any remedy except 
to apply to set aside the sale. The bidder is held bound by the conditions 
of sale he has signed; and in the case of Gross v. Cades, 146 Atl. Rep. 40, 
in a suit to recover the difference between the first sale and a re-sale, in- 
asmuch as the sale had not been set aside, summary judgment was ordered. 
In the case of Lippincott v. Smith, 64 Atl. Rep. 141, the first levy, execu- 
tion and sale, is prior. In the case of Mott v. Shreve, 25 N. J. Eq. 438, 
the complainant foreclosed for the interest, and he was held to his pur- 
chase. In Silver v. Campbell, 25 N. J. Eq. 465, the original purchaser 
bought at the re-sale, and was then held to his bid. 
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In Brady v. Carteret Realty Co., 60 Atl. Rep. 938, an interesting point 
is raised as follows: “It is undoubtedly within the right of a person, 
claiming to have an interest in the land being sold at a judicial sale, whether 
such person be the judgment creditor or otherwise, to state any facts as 
to the property about to be sold, when such facts relate to the title, pos- 
session, or the alleged right of possession thereof. Such statements can 
in no sense be deemed inequitable, or oppressive, or as a slander of title.” 
The case held, however, that the defendant should be restrained from mak- 
ing the sale until the case made by the complainant’s bill, as to the question 
of title was determined. 

Another interesting situation arose in the case of Weatherby v. Slape, 
43 Atl. Rep. 898, where the sale was not completed; the sheriff at once 
should have resold the property or adjourned the sale, but, instead, he sold 
another property. Even though this sale was adjourned and the adjourn- 
ment advertised, the later sale was set aside, and an entire re-advertise- 
ment was then necessary. 

The case of Williams v. Baker, 51 Atl. Rep. 201, gives a discussion as 
to whether equitable interests are sold. The case of Palladino v. Hilpert, 
65 Atl. Rep. 721, discusses whether personal property must be sold first 
under execution. The point is also discussed as to when the Court of 
Chancery will consider an application in regard to a common-law judg- 
judgment. 

We have seen that conditions of sale, under a judicial sale, are simi- 
lar to an agreement of sale; but see Title G. & T. Co. v. Goeller, 117 Atl. 
Rep. 831, as to statute apportioning taxes; also M. & T. Realty Co. v. 
Stern, 138 Atl. Rep. 697, regarding receiverships; Henn v. Hendricks, 
144 Atl. Rep. 602, as to the right to rents; and Liss v. Goldfarb, 136 Atl. 
Rep. 181, in cases of intricate distribution, or lands in more than one 
county, where the practice is to issue fieri facias to Master; see In re 
Rhodes, 136 Atl. Rep. 408, who should sell in manner as he is directed ; 
see Collins v. Kiederling, 97 Atl. Rep. 948, and cases cited, that any re- 
lief applied for should be by parties to the suit. The case of Murray v. 
D’orsi, 131 Atl. Rep. 122, holds, furthermore, that “every dictate of policy 
is against interfering with the orderly prosecution of judicial sales.” 

The right of enforcing a bid or relieving from a bid is somewhat 
similar to matters of specific performance. The case of Twining v. Neil, 
38 N. J. Eq., 470, is one of the cases, and cites several similar cases in 
which the Court may reserve its right not to interfere, especially in cases 
where the troubles complained of have arisen because of some neglect or 
misconduct of the petitioner himself. 

Etroy HEADLEY. 


Newark, N. J. 
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CRIME IN AMERICA AND ENGLAND 


[The following is a portion of an article in the “London Spectator” by E. Roy 
Calvert, who had previously visited the United States—Eprror.] 

Contrary to popular belief, the lawbreaker is not pampered in the 
United States, but is treated with greater severity than in England. A 
burglar may be sent to prison for five years in America where he would 
get six months in England. In certain States, the recently enacted 
“Baumes” law compels Judges to inflict life sentences of all persons con- 
victed a fourth time of any felony. Such severity, coupled with serious 
overcrowding in most prisons, accounts for the recent series of prison 
outbreaks. About 110 persons are executed annually in the United States, 
compared with 14 in England, which is three times as many in proportion 
to population. It is true that in proportion to homicidal crimes com- 
mitted there are fewer executions in America; but that is not a question of 
severity but of efficiency, since fewer murderers are apprehended and con- 
victed in proportion to offences. 

This brings us to a factor of vital significance in connexion with the 
whole problem. Most penologists agree that in so far as deterrence is a 
factor in crime prevention, its effectiveness lies more in certainty than in 
severity of punishment. In America, when the lawbreaker is caught he 
is treated with greater severity than in England, but he isn’t nearly so 
often caught! 

No punishment will stop pathological crime, whiich is committed either 
under the domination of violent passion when the culprit is incapable of 
considering consequences, or by abnormal people who may consider the 
possible results of their actions, and have a distorted conception of their 
ability to escape detection. Most murders in England belong to one of 
these types and are pathological crimes, committed without a normal 
consideration of consequences. That is why they are committed in defi- 
ance of punishment. On the other hand, punishment, in so far as it 
is certain to follow the offence, will check crimes premeditated in a nor- 
mal way. Less than 10 per cent of the murders known to the police in 
England are for gain—that is, for mercenary motives; and these include 
the poison cases, most of which are pathological. But murder for robbery 
is extremely rare in England simply because anyone who considers the mat- 
ter in a normal way realizes that in this country the risk of detection and 
punishment is so great as to make the offence not worth while. The rel- 
ative uncertainty of conviction which obtains in many parts of the United 
States is undoubtedly one of the main reasons why murders for rob- 
bery are more frequent than in England. American authorities admit that 
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our police force and Courts have achieved a higher standard of effective- 
ness. The greater severity of punishment which obtains in America also 
hinders rather than helps, for severity always breeds uncertainty. Wit- 
nesses are less likely to volunteer evidence, and juries less likely to return 
verdicts of guilty when punishments are out of harmony with the public 
conscience. ‘This fact has been proved in the history of the treatment of 
crime in England, and it is being proved in American experience too. 


One or two further factors must be mentioned. One is the ques- 
tion of firearms. Over 60 per cent of the culpable homicides in Chicago 
are committed with firearms compared with about Io per cent of English 
homicides caused by this means. The greater facility with which firearms 
are obtainable undoubtedly aggravates the American crime situation, and 
drastic restrictions on their sale would help the situation. Conflicts be- 
tween the authorities and bootleggers for violation of the Prohibition 
Acts are also responsible for some of the increase in violent crime in cer- 
tain of the border cities as Chicago and Detroit. 

Enough has been said to show the problem of crime in America, as 
elsewhere, to be complex and having no one solution. Increased effective- 
ness in the police force in many areas, and a perfecting of the administra- 
tion of justice, will do far more to establish law and order than the mere 
severity of punishment which now obtains. And deeper still of course, 
an increased attention to the right care of juvenile offenders and of those 
suffering from mental disease, an increasing use of psychiatry and psy- 
chology in the treatment of delinquency and the removal of those funda- 
mental causes of crime which often have their genesis in tainted heredity 
and in bad social conditions, will do much to eliminate those crimes which 
no merely punitive treatment can ever hope to prevent. In the harnessing 
of science to the treatment of crime, and in the application of modern 
enlightened methods to her admittedly more difficult problem, the United 
States is in many ways in advance of England, and there is much to learn 


from there. 
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CHARGE TO THE BERGEN COUNTY GRAND JURY, SEPT. 9, 1930 


PARKER, J.: It should be unnecessary to remind this grand jury 
or the people in general, that one of the foundations of the administra- 
tion of justice in English-speaking countries is the jury system, whereby 
certain important features in that administration are removed from the 
jurisdiction of the Judges and committed to the people themselves, acting 
through members of their own body selected for the special occasion. 
There were several reasons for this, which probably were more important 
in the early days than they are now. 

We read in English history of “the bloody Assizes;” and we read 
of periods when even the juries were so terrorized by the Judges that 
they did not dare to bring in a verdict contrary to the wishes of the Court, 
fearing that if they should do so they would be amerced, imprisoned, or, 
perhaps, put to death. Those times have long since passed, and yet the 
jury system remains in full force, and every suggestion for its abolition, 
or even modification, is vehemently and strenuously resisted, the popular 
idea being that it is absolutely essential in the administration of justice. 

I am one of those that believe firmly in the maintenance of that sys- 
tem notwithstanding the abuses that have crept in from time to time and 
some abuses that obtain even at the present day. Its antiquity is itself a 
strong argument for preserving it. We usually think of the jury system as 
dating from Magna Carta, but it goes far back of that; and we read in 
Blackstone (3 Bl. 349) that it existed at least as early as the reign of 
King Ethelred, about A. D. 866, just before Alfred the Great. An in- 
stitution so well founded in antiquity should not be lightly abolished. 

{t is familiar to all of us that there are two kinds of juries in general 
use, known as the grand jury and the petit jury. Both kinds, both in 
England (3 BI. 358; 4 BI. 305) and in this country generally, and par- 
ticularly in this State, were formerly chosen by the sheriff, and this con- 
tinued in New Jersey until 1913, when the statute providing for Jury 
Commissioners took effect. Up to that time, therefore, the responsi- 
bility of selecting both grand and petit juries rested upon the sheriff ; and 
in this State, at least since the Constitution of 1776, the sheriff has been 
elected by the people; so that under that system the selection of juries 
was but one remove from the popular vote. This was something of a 
change from the system that obtained in England; for, while in that 
country also the juries were selected by the sheriff, and while in that 
country in earlier times the sheriffs were elected by popular vote, in the 
time of Blackstone the sheriffs were elected in only two counties (1 BI. 
339-340). In all the other counties the popular elections grew so “tu- 
multuous” that in the time of Edward II (A. D. 1272 to 1307), Parlia- 
ment decreed that sheriffs should be appointed by “the Chancellor, Treas- 
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urer and the Judges, as being persons in whom the same trust might with 
confidence be reposed.” Some changes were made later; but the choice 
of sheriffs, at least up to the time of Blackstone, had never revested in the 
people, but was made in effect by twelve Judges, who submitted a list of 
three to the King who would select one. Still later, the effective partici- 
pation of the King seems to have ceased and the last named of the three 
was declared to be sheriff. 

All this may seem very dry and uninteresting, and therefore I may 
as well say that the purpose of commenting on the history of the jury sys- 
tem is to point out, not only to you but to the Bar and people of this 
county, that a self-governing people must be self-governing in fact and not 
merely in name, if liberty is to prevail and real justice is to be adminis- 
tered. For, as we shall see in a moment, one of the basic theories of 
our constitutional government is the existence and maintenance of the jury 
system as a means, in civil matters, of protecting an injured plaintiff in 
the enforcement of his rights, and of protecting an innocent defendant 
against infringement of them: and, in criminal matters, of bringing a guilty 
party to trial and conviction, and of shielding an innocent one from oppres- 
sion. Consequently, if juries are to be used, it is of the first importance 
that they be intelligent, honest and impartial; and to accomplish this 
they should be selected by officials who can be depended upon, or, in the 
language of Blackstone, in whom this trust may with confidence be re- 
posed. 

In criminal matters the power of the grand jury under our present 
system is well nigh absolute, and therefore its responsibility to the public 
and individuals is commensurate with that power. Formerly its power of 
accusation as a basis of trial on criminal charges was shared with the 
Attorney-General, who could file an information, as it was called, which 
had the same force and effect as an indictment: but that power was taken 
away from him by our State Constitution and hence, if the grand jury 
fails or refuses to indict, the party cannot be brought to trial. Therefore 
it will be seen that momentous issues may turn on the action or inaction of 
a grand jury (and of course of the petit jury as well, when the trial stage 
is reached), and, still further back of that, on the officials that select the 
grand jury; and in the last instance on the people themselves, by whose 
suffrages are elected the State and county officials who control, directly 
or indirectly, the selection of the grand and petit juries. So that the 
relevancy of my comments on the selection of the sheriff should be more 
apparent than it was a few moments ago. 

You may remember my saying that, until quite recently, the panels 
of grand and petit juries were made up by the sheriff. Naturally a good 
sheriff will select good juries and a bad sheriff the reverse. It was com- 
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mon knowledge some years ago in a neighboring county that the election 
of the sheriff was dictated by a political boss who is now dead, and in 
large measure to protect illegal liquor-selling. To the liquor men who 
came to him fearing indictment, he said: “Gentlemen, elect your sheriff 
and the law cannot touch you.”” And he spoke truly; without action by 
the grand jury the Courts were powerless: and in 1891, in that county, 
Justice Knapp, a distinguisheed member of our Supreme Court, fell dead 


while on the Bench urging a grand jury to do its duty. 

Some years later the Legislature undertook to cure this trouble, but 
there may be some question whether the cure is not worse than the disease. 
Under the old plan there was at least no division of responsibility, and if 
the voters were once aroused, the remedy was simple, namely, to elect 4 
proper sheriff in whom trust “might with confidence be reposed.” Now 
the responsibility is divided in theory between the sheriff as one Jury 
Commissioner, and an appointed Commissioner of different politics from 
the sheriff. They two are supposed to make up the general lists from 
which grand and petit juries are drawn by lot, in public, and under the 
ostensible supervision of a Judge. I say ostensible, because the Judge is 
all but powerless in the matter and practically has not as much influence 
as the clerk of the Jury Commissioners, an official who originally was ap- 
pointed by the Commissioners with the approval of the Judge: then the 
veto power of the Judge touching the appointment was taken away, and 
finally something of a political cast was given to the clerkship by the 
Act of 1929 (p. 213), which confers the power of appointment on the 
Board of Chosen Freeholders. The appointed Jury Commissioner was for 
some years appointeed by the Chancellor, the chief judicial officer of the 
State: now he is appointed by the Governor. The real powers left to a 
Judge in the selection of grand and petit juries seem to be only three: 
to excuse individuals drawn for jury service: to select a foreman of the 
grand jury from those returned by the drawing: and to strike names 
from the general lists made up by the Commissioners. There may be 
other powers but they do not occur to me at this time. 

The excuse of individuals from service needs no comment: the se- 
lection of a foreman would be a useful power if, as was the case a few 
years ago, there were a reasonable breadth of choice. During the twenty 
years or more of my service it has been the custom, in deference to con- 
siderations of non-partisanship, to choose a foreman alternately from the 
two great political parties. This has grown more and more difficult, as 
the predominance of one party in the grand jury list has increased, until 
a term or two ago it was found that of the whole 23 grand jurors only one 
was of the party that was in turn for the foremanship. It is true that 35 
grand jurors are drawn by lot from a list of 300, or some such number: 
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but it is safe to say that a predominance of 22 to I in 23 names of the 300 
is not altogether the result of chance. Then in the petit jury list we have 
this situation: The county needs each term 5 panels of 100 each, or 500 in 
all, to be drawn from the general list made up by the Commissioners. The 
number of names on that list is, and for some time has been, 600. When 
5 out of every 6 names are drawn by lot, the part played by chance in the 
selection of jurors may readily be understood. On this subject I wrote 
the Commissioners some months ago suggesting that at least 1,000 names 
be listed, but no attention has been paid to that suggestion. 

With regard to the power of the Judge to strike names from the gen- 
eral list in advance of the drawing, and to require the Commissioners to 
substitute others, it is on its face beneficial but in practice quite worthless. 
The general list is sent to the Judge about 30 days before the opening of 
the Term and the drawing takes place within 15 days of that opening. 
There is thus a period of about two weeks to check up on the names of 
600 petit jurors, 300 grand jurors, and 200 or 300 struck jurors, what- 
ever the number is. No Justice of the Supreme Court could handle a 
situation like that without one or more assistants well acquainted through- 
out the county, on whom he could rely. 

I have gone at some length into the matters discussed above, because 
conditions in Bergen county are such as to give rise to grave concern and 
indeed to alarm. Never, since | first came here in 1908, has there been 
such need of honest, fearless and energetic grand juries, and honest and 
fearless petit juries. In the matter of municipal administration, for ex- 
ample, it has been necessary for taxpayers to resort in three cases to the 
slow, cumbrous and expensive remedy of a special investigation under 
supervision of a Supreme Court Justice, pursuant to a statute first en- 
acted in 1907. Such investigations are helpful in disclosing a situation 
in which action by a grand jury is called for, but beyond that point noth- 
ing definite can be accomplished without the action of an honest and intel- 
ligent grand jury, which would and should have investigated in the first 
instance, and which must do much of the work over again. The result 
of the investigations in Bergenfield and Lodi I shall not take up with 
you in detail; what is more important is that I am assured, and by those 
in a position to know, that Bergenfield and Lodi are but individual in- 
stances of a municipal situation very prevalent in the county, and which, 
when analyzed and traced to its ultimate source, will, I think, be found 
to hark back to an easy-going and negligent electorate. It is similar to, 
and part of, the situation discussed a few days ago by former President 
Coolidge, who pointed out the yearly damage in this country from crime 
as 74 billions of dollars, and added, “Most of it represents violation of 
State laws. This is one of the greatest challenges to good government. 
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But fundamentally it is a question of good citizenship. The Executive, 
National, State and municipal, the police and Courts can help. But the 
real remedy lies with the people. The laws will be enforced when the 
people clearly and emphatically indicate that they demand enforcement. 
But law is not enough. We need a change of heart.” 

Notice several things about this. The Courts are mentioned last: and 
the Legislature is not mentioned at all. Existing law is ample: but what 
is wanted—as always—is enforcement. And first and foremost in en- 
forcement, as the representative of the people, stands the grand jury. Un- 
less it acts, Judges, prosecutors, sheriffs, are powerless: crime flourishes, 
and the very life of the Republic is threatened. 


ABSTRACTS OF SOME PUBLIC UTILITY DECISIONS 


In re N. J. Rapid Transit Co.—Application for approval of transfer 
of municipal consents from Public Service Coordinated Transport to oper- 
ate two auto buses on the Woodbury-Blackwood route, distance 6.5 miles. 
Approved. Decision June 4, 1930. Mr. Charles S. Straw for Appli- 
eant. Mr. Thomas Quinn for Deptford Twsp. 

In re Erie R. R. Co—QOn June t last, the Board entered an order 
initiating a proceeding and called a hearing “to determine whether Main 
avenue (Lodi Road), in the Borough of Wallington, Borough of Wood- 
bridge and Township of Lodi, County of Bergen, State of New Jersey, 
is a public highway and whether the said highway crosses, in the said 
Borough of Wallington, Borough of Woodbridge and Township of Lodi, 
a railroad operated by the Erie Railroad Company, and whether such 
crossing is dangerous to public safety or whether the public travel on 
such highway is impeded by such crossing, and to determine what, if 
any, order shall be issued by said Board for the alteration of said cross- 
ing by substituting therefor a crossing, not at grade of such public high- 
way, under or over said railroad or by reconstructing such railroad under 
or over such public highway, or by vacating, relocating or changing the 
lines, width, direction or location of such highway and the opening of 2 
new highway in place of the one vacated,” etc. After the hearing the 
Board approved a plan, as authorized by Act of April 14, 1930, and di- 
rected that the Company and municipalities concerned to separate the 
grades by carrying the highway under the Railroad. Estimated cost, $77.- 
300. Decision Sept. 8, 1930. Mr. G. R. James for Erie Railroad Com- 
pany. Mr. Stanton T. Lawrence for Bergen County and the Borough 
of Woodbridge. Mr. J. C. McGuire, Jr., for Port of New York Au- 
thority. Mr. Russell S. Wise for Borough of Wallington. Mr. A. J. Bit- 
tig for N. J. Bell Telephone Company. Mr. C. S. Straw for P. S. Coordi- 
nated Transport. 
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MUNICIPAL OrpINANCE—INSURANCE CoNntTRACT LIABILITY 


A decision of great importance to automobile owners was handed 
down by the Supreme Court of the United States in the case of United 
States Fidelity and Guaranty Co. v. Guenther, 50 Supreme Court Reporter, 
165, in an opinion by the late Mr. Justice Sanford. 

Guenther was the owner of an automobile on which he carried 
liability insurance. There was an exception in the policy of liability 
on the part of the insurance company for injuries while the machine should 
“age limit fixed by law.” A statute 
of Ohio prohibits employment of any person under 16 years of age to op- 


be operated by any person under the 


erate an automobile. At the time of the accident involved in this case 
the city of Lakewood, Ohio, had in force an ordinance making it unlawful 
for any automobile owner to permit a minor under the age of 18 years to 
operate his machine on the streets of the city. 

While Guenther’s automobile was, with his consent, being operated 
within the limits of Lakewood by a minor 17 years old, an accident occur- 
red causing injury to a third person who recovered a judgment therefor 
against Guenther. The latter then sued his insurance company to force 
it to pay the judgment. It defended on the ground that the accident fell 
within the exception of the policy on the theory that the municipal ordin- 
ance constituted the “law” governing the age limit of the driver. 


Judgment for plaintiff in the District Court was affirmed by the Court 
of Appeals, but was reversed by the Supreme Court, which upheld de- 
fendant’s contention. A part of the opinion of Mr. Justice Sanford reads 
as follows: 


“The plain and evident purpose of the clause was to prevent the Com- 
pany from being held liable for any accident occurring while by reason of 
the age of the operator the automobile was being operated in violation of 
law. To that end liability was excluded when the operator was under 
‘the age limit fixed by law.’ This is not limited to the case where the age 
limit is fixed by ‘a law,’ a specific phrase frequently limited in a technical 
sense to a statute, which, to say the least, would have involved doubt as 
to whether a municipal ordinance was included. On the contrary the 
clause uses the broad phrase ‘fixed by law,’ in which the term ‘law’ is used 
in a generic sense, as meaning the rules of action or conduct duly pre- 
scribed by controlling authority, and having binding legal force; including 
valid municipal ordinances as well as statutes. . . . We find no am- 
biguity in the phrase ‘under the age limit fixed by law’ contained in the ex- 
clusion clause of the policy; and think that by reason of the ordinance, 
liability on the part of the Company is precluded.” 





260 THE NEW JERSEY LAW JOURNAL 


PourceEMAN’'s Report oF Accipent Nor Apmissipne in Evinence 


In 1928 a section was added to the New York Practice Act providing, 


in substance, that any writing or record, whether in form of book entry 


or otherwise made as a memorandum or record of any act, transaction, 
occurrence, or event, should be admissible in evidence if found to have 
been made in the regular course of business. 

In the case of Needle v. New York Railways Corporation, 237 New 
York Supplement, 547, the Appellate Division of the New York Supreme 
Court passed on the applicability of the above statutory provision to a 
policeman’s report of an accident. 

The case was one involving personal injuries resulting from the op 
eration of a trolley car. It seemed that immediately following the acci- 
dent, a policeman appeared on the scene and took down statements of by- 
standers and the motorman, and thereafter made an entry on the police 
blotter, which included the words “Responsibility Pedestrian.” 

In holding that this was not admissible in evidence, the Court says 
that the new section of the Practice Act was enacted to do away with ar- 
chaic rules of procedure in relation to book entries, but was never meant 
to include such things as a police blotter. 

A portion of the opinion by Mr. Justice Finch reads as follows: 

“In the case at bar, to show that this record is inadmissible, it is onl 
necessary to point out that the statements made to the policeman, upon 
which he based his report, were not made by any person in the regular 
course of any business, but, on the contrary, the report of the policeman 
was made upon the irresponsible gossip of bystanders and the even more 
unreliable conclusion of the interested motorman, who, instead of being so 
placed as to be presumed to be without a motive to falsify in helping to 
make the record, had every reason to give a biased and false report. The 
police blotter, therefore, was erroneously admitted.” 


InyuRY From INTOXICATING Liguor 


From so much of the complaint as is given in the case of Mahood v. 
Caldwell, reported in 169 North Eastern Reporter, 317, we find that Cald- 
well and the other defendants operated several filling stations in Kenmore, 
Ohio. It appears that they sometimes engaged in the business of filling 
other things than gasoline tanks and crank cases, for the complaint alleges 
that they sold to one James D. Mahood certain amounts of intoxicating 
liquor, in the form of denatured alcohol, knowing that it would be used for 
beverage purposes. 

The complaint further alleges that, as a result of drinking this liquor, 
Mahood became wholly intoxicated and so insensible that he lost his fac- 
ulties of locomotion, as a result of which his legs and feet were frozen, 
making it necessary to amputate his legs above the knees. 
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The plantiff further alleged that, as a result of these injuries, he was 


put to the expense of $1,000 for medical services; that the said James D. 


Mahood, his father, was now unable to support himself; and that he, the 
plaintiff, will have to support his father for the rest of his life; and asked 
as damages the sum of $20,000. 

In the lower Court the defendants demurred to the complaint on three 
grounds: First, that there was a misjoinder of parties; second, that the 
complaint did not state facts sufficient to constitute a cause of action; and, 
third, that the alleged cause of action was barred by the statute of limita- 
tions. ‘The trial Court sustained the first and third demurrer, but over- 
ruled the second. The plaintiff not desiring to plead further, the case was 
dismissed. Plaintiff then appealed to the Ohio Court of Appeals for Sum- 
mit county for a reversal of the judgment. 

That tribunal, in an opinion by Presiding Judge Funk, held that the 
lower Court erred in sustaining defendants’ demurrer on the grounds 
stated. It held in substance that, where two or more persons illegally sell 
intoxicating liquor to another, thereby contributing to his intoxication and 
resulting injury, and a third party is required to care and provide for the 
injured person, he may hold the vendors jointly and severally liable under 
section 6202 of the General Code; and also that, where injury results from 
such sale, the vendors will not be heard to say that the liquor was not a 
compound fit for beverage purposes, and its sale therefore not a viola- 
tion of the law. 


3ONDS AND INHERITANCE TAX BY STATE OTHER THAN THAT DoMICILE 


In the case of Blackstone v. Miller, 188 U. S. 189, 23 Supreme Court 
Reporter, 277, 47 L. Ed. 439, it was held by the United States Supreme 
Court that a debt was subject to a transfer tax by State where debtor 
was domiciled, because that State, by its laws, protected and supported 
the debt. This holding was overruled in the case of Farmers’ Loan & 
Trust Company v. State of Minnesota, decided January 6, 1930, and re- 
ported in 50 Supreme Court Reporter, 98. 

In this latter case, Henry R. Taylor, while domiciled in New York, 
died testate December 4, 1925. Among the items of his estate were $300,- 
000 in bonds, issued by the State of Minnesota and the cities of Minneap- 
olis and St. Paul. The State of Minnesota attempted to levy an inheritance 
tax. When the case first went to the Supreme Court of Minnesota, it held 
that negotiable public obligations were something more than mere evi- 
dences of debt, and, like tangibles, taxable only at the place where found, 
regardless of the owner’s domicile. 

Then came the decision of the United States Supreme Court in the 
case of Blodgett v. Silberman, reported in 277 U. S. 1, 48 Supreme Court 
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Reporter, 410, 72 L. Ed. 749, which held that bonds were intangible choses 
in action, so as to be subject to a transfer tax at the domicile of the own- 
er. Asa result of this new situation, a petition for a rehearing was grant- 
ed in the Taylor Case, and the Supreme Court of Minnesota said that it 
felt obliged to treat the bonds and certificates like ordinary choses in ac- 
tion, and to uphold the assessment. An appeal was then taken to the 
United States Supreme Court. 

In an opinion by Mr. Justice McReynolds it was held that the rule 
of Blackstone v. Miller could no longer be considered the law. Justice 
McReynolds said: 

“In this Court the presently approved doctrine is that no State may 
tax anything not within her jurisdiction without violating the Fourteenth 
Amendment. . . . While debts have no actual territorial situs, we 
have ruled that a State may properly apply the rule mobilia sequuntur per- 
sonam and treat them as localized at the creditor’s domicile for taxation 
purposes. Tangibles with permanent situs therein, and their testamentary 
transfers may be taxed only by the State where they are found. . . . We 
have determined that, in general, intangibles may be properly taxed at 
the domicile of their owner and we can find no sufficient reason for say- 
ing that they are not entitled to enjoy immunity against taxation at more 
than one place similar to that accorded tangibles. . . . Having recon- 


sidered the supporting arguments [of Blackstone v. Miller] in the light of 
our more recent opinions, we are compelled to declare it untenable. Black- 
stone v. Miller no longer can be regarded as a correct exposition of exist- 
ing law; and to prevent misunderstanding it is definitely overruled.” 


ADULT CLAIMANT, SUPPORTED BY FATHER, Not DEPENDENT WITHIN 
COMPENSATION ACT 

Ferriter’s Case, reported in 168 North Eastern Reporter, 747, is an 
appeal from a proceeding before the Industrial Accident Board of Massa- 
chusetts, in which the claimant, James T. Ferriter, attempted to establish 
that he was a dependent within the meaning of the Workmen’s Compen- 
sation Act. 

From the facts stated, it seems that the claimant lived with his father 
in Holyoke, Massachusetts. At the time his father was injured, he was 
twenty-two years old. He had graduated from high school and had had 
a portion of a business course. Being unable to find work agreeable to 
him in Holyoke, he remained at home, supported by his father, because his 
father for sentimental reasons did not want him to leave home to seek em- 
ployment elsewhere. 

The Industrial Accident Board maintained that although he may have 
been supported by his father, he was not dependent upon him within the 
meaning of the Act. 
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Mr. Justice Field, of the Supreme Judicial Court of Massachusetts, 
in an opinion affirming the holding of the Industrial Accident Board, said: 

“Though proof that a person could not have subsisted without aid 
from the employee is not essential to establish the existence of a relation of 
dependency, dependency implies some degree of need. This is a clear in- 
ference from the cases in which the financial ability, or the ability to 
work, of the alleged dependents has been taken into consideration as ma- 
terial. . . . It follows that a person who is within the class of possible 
dependents, and not within the class of those conclusively presumed to be 
dependents, cannot refrain from the use of resources, including the abil- 
ity to work, reasonably available to him for his support under all the cir- 
cumstances of the case, and thereby make himself dependent upon the per- 
son who actually supports him. 

“Proof that the claimant disliked the employment obtainable in 
Holyoke is not sufficient to establish that his ability to work was not a 
resource reasonably available to him in that city. Nor, even if he could 
not secure work in Holyoke, was his father’s insistence ‘for sentimental 
reasons’ that he remain at home and not secure employment outside of 
Holyoke sufficient to destroy the availability of his ability to work as a 
means of his own support. In the case of an able-bodied father and an 
adult able-bodied son some more practical ground than the desire of the 
father for the companionship of his son must be shown to prove that the 
son was not able reasonably to earn his own living.” 
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NEW CHANCERY RULES lunacy, $5.00; relief, $5.00: And at 
sae a the time of the entry of final decree 
The Chancellor has promulgated in foreclosure, $12.50; partition, 
the following supplementary Chan- $14.50; receivership, $12.50; sale of 
cery Rules: lands, $12.00; divorce, $11.40; lun- 
acy, $10.25; relief, $9.75 ; thus mak- 
RULE 171A ing the total charges to the Chan- 
171a: By virtue of the power to cellor (State) and Clerk (State) as 
make rules inhering in the Chan- provided for those officers in P. L. 
cellor including statutory power 1930, p. 404. [Promulgated July 
therefor, it is ordered that in the 5th, 1930, to take effect immedi- 
following cases fees shall prelimi- ately]. 
narily be payable to and receivable 


by the Clerk in Chancery, on the RULES 256A AND 2568 


filing of certain bills and petitions 
and initiating certain suits, to wit: 
In each foreclosure, $5.00; parti- 
tion, $10.00; receivership, $10.00; 
sale of lands, $5.00; divorce, $5.00; 


(To be inserted after XLVIII- 
Of Matrimonial Suits, I. Divorce, 
and preceding Rule 257): 

256a: To the affidavit of non- 
collusion required by statute to be 
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made by the petitioner in a suit for 
divorce or nullity of marriage, there 
shall be added thereto the follow- 
ing: That the facts, matters and 
things set forth in the said petition, 
so far as they relate to the acts of 
the petitioner, are true, and so far 
as they relate to the acts of others, 
he (or she) believes them to be 
true; or words to that effect. 


256b: In every petition for di- 
vorce or nullity of marriage the 
particular residence, street and num- 
ber, or if there be no street and 
number, then the post office address 
of the petitioner and defendant shall 
be stated in the petition; but if the 
defendant’s residence or post office 
address is unknown, that fact shall 
be stated; and unless such resi- 
dences are stated in the petition (or 
defendant’s residence excused as 
aforesaid), proceedings thereon 
shall be stayed until such informa- 
tion be given by the filing of a 
proper paper setting forth the same, 
which shall be accompanied by an 
affidavit of the truth thereof as 
aforesaid. [Promulgated June 25th. 
to take effect September Ist, 1930]. 





THE JUDICIAL COUNCIL 


By Chapter 254 of the 1930 New 
Jersey Laws, Chief Justice Gum- 
mere has named, as representative 
of the Supreme Court, Justice Clar- 


ence E. Case. Chancellor Walker 
selected Vice-Chancellor Vivian M. 
Lewis to be representative of Chan- 
cery Court, and the Chief Justice 
appointed as the two Circuit Court 
members, Judges Nelson Y. Dun- 
gan and Frank B. Jess. 


Named from the Court of Com- 
mon Pleas is Judge Dallas Flanna- 
gan, of Essex. Attorney-General 
William A. Stevens is ex-officio 
member and Senator Wolber, ma- 
jority leader of the Senate, and As- 
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semblyman Russell, are represent- 
ing the Legislature. Harry R. 
Coulomb, of Atlantic City, former 
Assistant Attorney-General and new 
President of the State Bar Associa- 
tion, is also a member. 

Five counsellors of at least ten 
years’ standing are also serving in 
the Council. The counsellors, who 
were named by Ralph E. Lum while 
he was still President of the New 
Jersey Bar Association, are Mr. 
Vanderbilt; former Judge Charles 
L. Carrick, of Jersey City; former 
Speaker William W. Evans, of Pat- 
erson, and W. Holt Apgar, of Tren- 
ton. Mr. Coulomb, originally 
named from the Bar Association, is 
to name another member from the 
organization. 

Committee chairmen appointed by 
Mr. Vanderbilt are: District and 
Small Cause Courts, ex-judge Car- 
rick; Traffic Courts, Assemblyman 
Wise, who is author of the Traffic 
Court Act; Correlation of County 
Courts, Judge Flannagan, and In- 
creased Use of Supreme Court 
Commissioners, Judge Fess. 





SOME STATE NOTES 


Mr. William E. Holmwood and 
Mr. Reginald A. Creighton an- 
nounce the formation of a partner- 
ship for the general practice of law, 
under the name of Holmwood & 
Creighton. Mr. Holmwood, for the 
past fifteen years, has been New 
Jersey Trial Counsel for the Com- 
mercial Casualty Insurance Com- 
pany of Newark, New Jersey. Mr. 
Creighton has been associated with 
the firm of Frazer & Trimble, of 
Montclair and Newark. They are 
located at No. 20 Clinton Street, 
Newark. 

The Hoboken Lawyers’ Club has 
been incorporated, with offices at 40 
Newark street. Trustees are: Ju- 
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lius Lichtenstein, Frederick K. 
Hopkins, President of the Hudson 
County Bar Association; Deputy 
Attorney-General George M. Eich- 
ler; William A. Kavanaugh; Wil- 
liam Stuhr; John J. Fallon, Jr., and 
Henry J. Camby. 

At the June primary, by official 
count, Ambassador Dwight W. 
Morrow received a majority of 
250,191 over his three opponents 
for the long term United States 
Senatorial nomination. His plural- 
ity over Fort was 304,357. Mor- 
row’s total vote was 422,978. Rep- 
resentative. Franklin W. Fort re- 
ceived 118,621; Joseph S. Freling- 
huysen, 47,811, and John A. Kelly, 
6,355. The Ambassador also won 
the nomination for the vacancy cre- 
ated by resignation of Ambassador 
Walter E. Edge with 466,917 votes. 
His only opponent, Kelly, got 32,- 
935. Alexander Simpson, the Dem- 
ocratic nominee, who ran without 
opposition, received 188,499 votes. 
Miss Thelma Parkinson, the Demo- 
cratic candidate for the vacancy, got 
107,723 votes. 

Early in July Circuit Court Judge 
Frank L. Cleary terminated his ser- 
vice in the Hudson Circuit Court, 
where he spent three years. He left 
to take the position of Judge of the 
Union-Middlesex Circuit to which 
he was recently assigned by Chief 
Justice William S. Gummere. Judge 
Cleary now sits alternately in Eliz- 
abeth and New Brunswick in the 
place of Judge Daly, recently ele- 
vated to the Supreme Court Bench. 


The successor to Judge Cleary in 
the Hudson Courts is the newly ap- 
pointed Judge Thomas H. Brown, 
of Perth Amboy. He was formerly 
State Senator from Middlesex 
county. 

Circuit Court Judge Frank B. 
Jess has been assigned to hold Court 
in Camden county, succeeding 











Judge Ralph W. E. Donges, recent- 
ly appointed to the Supreme Court. 
Judge Henry H. Eldridge, of Cape 
May, was assigned as Circuit Court 
Judge for the counties of Burling- 
ton, Camden, Gloucester, Hunter- 
don and Salem. 


Mrs. Jessie Elizabeth Hudspeth, 
widow of the late Judge and Sena- 
tor Robert S. Hudspeth, of Hudson 
county, died at her home in Mil- 
lington, Somerset county, on June 
21st last. Judge Hudspeth died 
Nov. 8, 1929. The widow was born 
in Jersey City, May 28, 1856. 

Ex-Senator Henry A. Williams, 
Paterson, has been appointed coun- 
sel to the Legislative Commission 
to study county, State, and munici- 
pal pensions. Senator Roy T. 
Yates, Passaic, was later elected 
chairman, Assemblyman Charles 
Basile, Essex, vice-chairman, and 
Commissioner Ellis, of Institutions 
and Agencies, secretary. 

Mr. John Prout, of Jersey City, 
has been appointed by the City 
Commission Judge of the City 
Night Traffic Court. 

Mr. William Maxson Stillman, 
dean of the Plainfield Bar, was 
married on July 2nd to Miss Eva 
Potter Titsworth of that city. His 
previous wife died more than a year 
previously. They sailed on the 
“Aquitania” for a two months’ trip 
to England and France. 

Mr. Howard Edward Corbett, 
lawyer, of 38 Livingston Ave., Arl- 
ington, was declared in August a 
fugitive from justice, after failing 
to appear in the Police Court upon 
a charge of criminally receiving 
stolen goods. His wife, with six 
children, said he had been missing 
for six weeks. He was the law 
partner of Charles R. Torrance, now 
serving a term in State Prison at 
Trenton on a charge of receiving 
money under false pretenses in a 
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deal involving the shady manipula- 
tion of mortgages. 

Among those members of the 
New Jersey Bar who went to Eu- 
rope during the past season we 
note: Justice Thomas W. Trench- 
ard, Judge Nelson Y. Dungan, ex- 
Judge Horace Roberson, ex-Judge 
Cornelius Doremus. 

Mr. Dougal Herr of the Hobo- 
ken Bar, who has been Mayor of 
Essex Fells (his home) since 1925, 
has resigned his position, the Coun- 
cil disagreeing with his views to 
make that borough more beautiful 
as a residential place. 

The Lincoln Title & Guaranty 
Trust Co., of Newark, has been de- 
clared insolvent, and Vice-Chancel- 
lor Buchanan has named Arthur T. 
Vanderbilt and the New Jersey Na- 
tional Bank and Trust Co., as trus- 
tees in the liquidation of the com- 
pany’s $13,000,000 trust fund. In 
addition to the trusteeship, the New 
Jersey National Bank was also 
named as depository. 

Assemblyman Daniel A. Spair, 
Republican, of Trenton, has been 
named Deputy Compensation Com- 
missioner of the State Department 
of Labor to fill the position former- 
ly occupied by Harry J. Goas, of 
South Orange. The salary is $5,- 
000 yearly. 

Judge Robert Carey, of Jersey 
City, lost all his valuable law li- 
brary and most of his office furni- 
ture some weeks ago by fire. He 
had sold his home on Bentley ave- 
nue and was living for the Sum- 
mer at the Fairmount Hotel and at 
Lake Waramaug, Conn. In the 


meanwhile he had stored his library 
and furniture to a fireproof ware- 
house in Jersey City—the Good- 
man warehouse, the 
which burned out. 


interior of 
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OBITUARIES 


Hon. WiLL1AM McApoo 


Hon. William McAdoo, chief 
Magistrate of the City of New 
York and Assistant Secretary of 
the Navy in the administration of 
President Cleveland, died June 7th 
at his Park avenue home after an 
illness of several days. 

Mr. McAdoo was born in the vil- 
lage of Rathmelton, County Done- 
gal, Ireland, Oct. 23, 1853. His 
grandfather was one of the insur- 
gents who joined the Eolf Tone re- 
bellion and fled to America to es- 
cape arrest. His father, a school- 
master, who married the daughter 
of a well-to-do farmer, came to the 
United States in 1862, when Wil- 
liam was nine years old, and settled 
in Jersey City. With the family in 
straitened financial circumstances, 
Mr. McAdoo obtained a legal educa- 
tion through his own efforts, study- 
ing law in the office of Representa- 
tive IsaacW.Scudder, of JerseyCity, 
while supporting himself by work- 
ing as a reporter on a Jersey City 
newspaper. He was admitted as 
attorney in Nov., 1874. His first 
public position was attorney for 
the Health Department of Hud- 
son county, and in 1880, when he 
was 27 years old, he was elected to 
the New Jersey Legislature. 

Mr. McAdoo then risked his pub- 
lic career by exposing a bribery plot 
by which certain corporations 
sought to obtain waterfront priv- 
ileges. He failed to gain re-election 
as a result. 

Four years later, in 1884, he was 
elected to the first of four terms in 
the House of Representatives. He 
attracted attention by his ability and 
short, pithy speeches. He became a 
member of the Naval Affairs Com- 
mittee and had a part in the up- 












buil 
whi 


met 
Tar 
vive 
Mc: 
siste 
ver 

ider 
Sec 
whi 
was 
the : 
Ada 
men 
velt, 
latte 
Nev 
succ 
velt 

the ; 
Poli 
Clel 


New 
of 1: 
lice 

and 
ord. 
Chie 
he 

thro 
that 
Mag 
way: 
hone 
to cc 
ness 
auth 
Grea 
vice 
“WI 
base 
trate 


lawy 








chief 
New 
y of 
mn of 
e 7th 
‘r an 


e vil- 
Jone- 
His 
nsur- 
e re- 
0 es- 
hool- 
ghter 
o the 
Wil- 
*ttled 
ily in 
inces, 
duca- 
tudy- 
enta- 
City, 
vork- 
City 
d as 
first 
- for 
Hud- 
n he 
ed to 


pub- 
r plot 
tions 
priv- 
ction 


. was 
ns in 

He 
y and 
me a 
Com- 
. up- 





MISCELLANY 267 


building of the American Navy 
which began at that time. 

While a member of the House he 
met and married Miss Eva Lee 
Tardy, of Richmond, Va., who sur- 
vives him, with a daughter, Eva T. 
McAdoo, a brother, Joseph, and two 
sisters. At the beginning of Gro- 
ver Cleveland’s second term as Pres- 
ident he was appointed Assistant 
Secretary of the Navy, a post in 
which he was so efficient that he 
was asked to stay for a time when 
the administration changed. Mr.Mc- 
Adoo, however, urged the appoint- 
ment of the late Theodore Roose- 
velt, whom he had known when the 
latter was a Police Commissioner of 
New York City, and Mr. Roosevelt 
succeeded him. LaterColonel Roose- 
velt was to reciprocate by approving 
the appointment of Mr. McAdoo as 
Police Commissioner by Mayor Mc- 
Clellan in 1904. 

Mr. McAdoo, who had moved to 
New York and begun the practice 
of law there in 1896, served as Po- 
lice Commissioner in 1904 and 1905 
and left that office with a good rec- 
ord. Mayor Gaynor appointed him 
Chief City Magistrate in 1910 and 
he had served in that position 
through all administrations since 
that time. In his capacity as Chief 
Magistrate Mr. McAdoo worked al- 
ways to uphold the dignity and 
honesty of the Bench and was quick 
to condemn any indications of slack- 
ness or irregularity. He was the 
author of two books, “Guarding a 
Great City,” written after his ser- 
vice as Police Commissioner, and 
“When the Court Takes a Recess,” 
based on his experience as magis- 
trate. 


Mr. Ectmer W. DEMAREST 


Mr. Elmer Wilson Demarest, 
lawyer, of Bayonne, and then Jer- 








sey City, and former Assemblyman, 
died in Cannes, France, July 20, 
1930. He had been suffering more 
or less of heart trouble for the past 
two years. Dr. Wallace Pyle, of 
Jersey City, who was also visiting 
at Cannes, had been attending him 
for a severe attack for a few days, 
but the end came unexpectedly. His 
wife found him dead in bed at noon 
on the day of his death. 


He was born at Westwood, New 
Jersey, in what is now known as 
the Borough of Eastwood, on May 
15, 1870. His parents were Abram 
J. Demarest and Eliza W. (Lozier) 
Demarest, who removed to Closter, 
N. J., while Elmer was but a small 
child, and there he grew to man- 
hood, attending the public school 
and the Rutgers College Prepara- 
tory School. 


He began the study of law with 
later Judge Horace Roberson of 
Bayonne, who subsequently mar- 
ried Nettie M. Demarest, the only 
sister of Elmer W. He moved with 
his parents to Bayonne in 1892 and 
continued his studies with Judge 
Roberson while attending the Co- 
lumbia College Law School, and, 
upon his admission to the Bar at 
the February Term, 1892, became 
a partner of Judge Roberson under 
the firm name of Roberson and 
Demarest. He became counselor at 
the June Term, 1895. The part- 
nership named continued until 1914, 
when it was dissolved by mutual 
consent. The old firm had some- 
time previously opened an office in 
Jersey City and, after the dissolu- 
tion, the Jersey City office was con- 
tinued by Mr. Demarest alone, who 
also maintained a Bayonne office un- 
til about two years ago. Later he 
formed a partnership with his clerk, 
Fred W. Rugge, until they both 
formed a partnership with the late 
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Judge Robert S. Hudspeth, under 
the firm name of Hudspeth and 
Demarest. This partnership was 
dissolved about four years ago, 
when Mr. Demarest and Mr. Rugge 
continued together until 1928; then 
Mr. Demarest practically retired 
from the practice of law and spent 
most of his time afterward in 
France and Italy. 

He was elected to the New Jersey 
Assembly as a Republican in 1896 
and served one term. He was City 
Attorney of Bayonne from 1906 
till 1911, during the first two terms 
of Mayor Garven. He was a Ref- 
eree in Bankruptcy, having been ap- 
pointed during the term of Presi- 
dent Wilson. He was active in the 
formation of the Bayonne Trust 
Company and remained its counsel 
up to the time of his retirement. He 
married Blanche A. Bristow, daugh- 
ter of Mr. and Mrs. Walter Bris- 
tow, of Bayonne, in September, 
1896. She survives him together 
with their son, Kenneth E., a mem- 
ber of the New Jersey and New 
York Bars (who, at the time of his 
father’s death, was in Brazil as the 
legal representative of a public util- 
ity corporation), and three daugh- 
ters, Dorothy A., wife of Albert D. 
Williams, of Chicago; Marjorie A., 
wife of Peter Robinson, of Owego, 
N. Y., and Janet, unmarried. 

Mr. Demarest’s remains, in ac- 
cordance with his wish, were cre- 
mated at Marseilles and will be re- 
turned at some future date to this 
State. 
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Mr. WitiiAM H. StTILttwetr 

Mr. William H. Stillwell, a Bay- 
onne lawyer and son of former Dis- 
trict Court Judge Peter Stillwell, 
died recently at Saranac Lake, N. 
Y. He had been a patient in a pri- 
vate hospital there two months. 

Mr. Stillwell was admitted to the 
N. J. Bar at the June Term, 1902. 
He was born in Bayonne and 
graduated from the local public 
schools before entering Rutgers 
University at New Brunswick. He 
took up the study of law at New 
Jersey Law School in Newark. 
While a student at college, he en- 
listed in the army when the United 
States entered the World War, and 
served overseas as a Sergeant with 
the artillery. He was married sev- 
eral years ago to Miss Esther Vree- 
land and they have one son, Wil- 
liam H., Jr. He also leaves three 
sisters, Mrs. Frank W. Keebler and 
the Misses Catherine L. and Flor- 
ence M. Stillwell. He was Vice- 
President of the Progressive Build- 
ing & Loan Association. 


Mr. EpwarpD OAKES 


Mr. Edward Oakes, of Glen 
Ridge, a retired lawyer, died on 
June 19 last from pneumonia, after 
a few days illness. He was born in 
Bloomfield 78 years ago. He was 
admitted to the New Jersey Bar at 
the February Term, 1882, and as 
counselor three years later. He 
practiced long in Newark in the 
Prudential Building, but retired 
about ten years ago. He leaves a 
wife and two daughters. 





